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of the Offer of Appointment dated 17 12.2003 Once again your 

performance was reviewed as at the end of extended period of 

probation and as it was not found satisfactory the period of 

probation was further extended for a period of six months effective 

from 05.07.2005 vide order dated 04.07.2005. 

I have carefully reviewed your performance during the entire period of 

probation/and is of the opinion that it is not satisfactory. Hence, in 

terms of Regulation 16(3)(a) of the Vijaya Bank (Officers') Regulations, 

1982, read with Clause 3 of the Offer of Appointment dated 17.12.2003, 

your services are hereby terminated with immediate effect. In lieu of the 

period of notice contemplated under Regulation 16(3)(a), please find 

enclosed a cheque No. 884001 dated 05.11.2005 for Rs. 30,925.47 

(Rupees Thirty Thousand Nine Hundred Twenty Five and Paise Forty 

Seven Only) (sic) representing one month's emoluments. 

41. On perusal of the records, it is clear that the termination order was 

primarily predicated upon the 'misconduct' alleged against the 

Respondent No. I It cannot be said that Respondent No. 1 was 

terminated from services because his work was found to be simply 

unsuitable. Upon consideration of the material placed on record, it is 

evident that the alleged misconduct was for all intent and purposes, the 

motive as well as foundation for the termination, even though the formal 

order ostensibly cites unsatisfactory performance. 

42. This Court, relying on Dipti Prakash Banerjee (supra), in Mathew P 

Thomas v. Kerala State Civil Supply Corpn. Ltd. & Others10, further 

observed as thus: 

"11 An order of termination simpliciter passed during the period of 

probation has been generating undying debate. The recent two 

decisions of this Court in Dipti Prakash Banerjee v. Satyendra Nath 

Bose National Centre for Basic Sciences, Calcutta [(1999) 3 SCC 60] 

and Pavanendra Narayan Verma v. Sanjay Gandhi PGI of Medical 

Sciences [(2002) 1 SCC 520] after survey of most of the earlier 

decisions touching the question observed as to when an order of 
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termination can be treated as simpliciter and when it can be 

treated as punitive and when a stigma is said to be attached to an 

employee discharged during the period of probation. 

From a long line of decisions it appears to us that whether an order 

of termination is simpliciter or punitive has 10 (2003) 3 SCC 263 

ultimately to be decided having due regard to the facts and 

circumstances of each case. Many a times the distinction between 

the foundation and motive in relation to an order of termination 

either is thin or overlapping. It may be difficult either to categorize 

or classify strictly orders of termination simpliciter falling in one or 

the other category, based on misconduct as foundation for passing 

the order of termination simpliciter or on motive on the ground of 

unsuitability to continue in service. If the form and language of the 

so-called order of termination simpliciter of a probationer elearly 

indicate that it is punitive in nature or/and it is stigmatic there may 

not be any need to go into the details of the background and 

surrounding circumstances in testing whether the order of 

termination is simpliciter or punitive. In cases where the services of 

a probationer are terminated by an order of termination simpliciter 

and the language and form of it do not show that either it is 

punitive or stigmatic on the face of it but in some cases there may 

be a background and attending circumstances to show that 

misconduct was the real basis and design to terminate the services 

of a probationer. In other words, the facade of the termination order 

may be simpliciter, but the real face behind it is to get rid of the 

services of a probationer on the basis of misconduct. In such cases 

it becomes necessary to travel beyond the order of termination 

simpliciter to find out what in reality is the background and what 

weighed with the employer to terminate the services of a 

probationer. In that process it also becomes necessary to find out 

whether efforts were made to find out the suitability of the person 
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to continue in service or he is in reality removed from service on the 

foundation of his misconduct." 

28. In the present case, there are materials on record to show that the 

petitioner employer tried to accommodate the respondent in service by 

posting him in other departments but the respondent failed to perform 

and the statement as to misconduct has been made considering the 

contents of letters written by the respondent to the petitioner/company 

and his claim that he is ‘workman’. 

29. The statements appear to be general in nature and were not a ground 

for termination (thus not founded on it) which being solely for the 

reason of unsatisfactory performance, and, thus not ‘punitive’ in 

nature. 

30. In the case of Pavanendra Narayan Verma vs. Sanjay Gandhi PGI of 

Medical Sciences & Anr. reported in (2002) 1 SCC 520 the Supreme 

Court observed that: 

“19. Thus some courts have upheld an order of termination of a 

probationer's services on the ground that the enquiry held prior to the 

termination was preliminary and yet other courts have struck down as 

illegal a similarly worded termination order because an inquiry had 

been held. Courts continue to struggle with semantically 

indistinguishable concepts like "motive" and "foundation"; and 

terminations founded on a probationer's misconduct have been held to 

be illegal while terminations motivated by the probationer's misconduct 

have been upheld. The decisions are legion and it is an impossible task 

to find a clear path through the jungle of precedents. 

        * * *                         * * *                        * * * 

21. One of the judicially evolved tests to determine whether in 

substance an order of termination is punitive is to see whether prior to 
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the termination there was (a) a full-scale formal enquiry (b) into 

allegations involving moral turpitude or misconduct which (c) 

culminated in a finding of guilt. If all three factors are present the 

termination has been held to be punitive irrespective of the form of the 

termination order. Conversely if any one of the three factors is missing, 

the termination has been upheld. 

         * * *                         * * *                        * * * 

28. Therefore, whenever a probationer challenges his termination the 

court's first task will be to apply the test of stigma or the "form" test. If 

the order survives this examination the "substance" of the termination 

will have to be found out. 

29. Before considering the facts of the case before us one further, 

seemingly intractable, area relating to the first test needs to be cleared 

viz. what language in a termination order would amount to a stigma? 

Generally speaking when a probationer's appointment is terminated it 

means that the probationer is unfit for the job, whether by reason of 

misconduct or ineptitude, whatever the language used in the 

termination order may be. Although strictly speaking, the stigma is 

implicit in the termination, a simple termination is not stigmatic. A 

termination order which explicitly states what is implicit in every order 

of termination of a probationer's appointment, is also not stigmatic. The 

decisions cited by the parties and noted by us earlier, also do not hold 

so. In order to amount to a stigma, the order must be in a language 

which imputes something over and above mere unsuitability for the job. 

30. As was noted in Dipti Prakash Banerjee v. Satyendra Nath Bose 

National Centre for Basic Sciences ¹2: (SCC p. 73, para 28) 

"28. At the outset, we may state that in several cases and in 

particular in State of Orissa v. Ram Narayan Das it has been 

held that use of the word 'unsatisfactory work and conduct' 

in the termination order will not amount to a stigma." 

31. Returning now to the facts of the case before us. The language 

used in the order of termination is that the appellant's "work and 
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conduct has not been found to be satisfactory". These words are 

almost exactly those which have been quoted in Dipti Prakash 

Banerjee case12 as clearly falling within the class of non-stigmatic 

orders of termination. It is, therefore safe to conclude that the 

impugned order is not ex facie stigmatic. 

 

31. In the matter of Dipti Prakash Banerjee vs. S. N. Bose National Centre 

for Basic Sciences, Calcutta & Ors. reported in (1999) 3 SCC 60, the 

Hon’ble Supreme Court has held as follows: 

29. We may advert to a few cases on the question of stigma. We 

shall refer initially to cases where a special rule relating to 

termination of a probationer required a particular condition to be 

satisfied and where the said condition was referred to in the order 

of termination. In Hari Singh Mann v. State of Punjab the 

probationer was governed by Rule 8(b) of the Punjab Service 

Rules, 1959 and the fact that the word "unfit" as required by the 

Rules was used, was held not to be a ground for quashing the 

order on the ground of "stigma", for to hold that it amounted to a 

"stigma" would amount to robbing the authority of the right under 

the Rule. Similarly, where a rule required a show-cause notice to 

be issued and an enquiry to be conducted before terminating 

probation, such as Rule 55-B of the Central Civil Services (CCA) 

Rules, there would be no question of characterizing the simple 

order of termination as one founded on the allegations which were 

the subject of the enquiry. That was because, in such a case, the 

purpose of the enquiry was to find out if the officer was to be 

continued in service and not to find out if he was guilty (State of 

Orissa v. Ram Narayan Das, Ranendra Chandra Banerjee v. 

Union of India. In State of Gujarat v. Akhilesh C. Bhargave the 

termination order merely referred to Rule 12 (bb) of the Indian 

Police Service (Probationer) Rules, 1959. It was contended that the 
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reference to the said Rule 12(bb) itself amounted to a stigma but 

this was rejected following Ram Narayan Das cases. 

30. We shall next advert to some more cases and to particular 

words employed while passing orders of termination of 

probationers. In State of Bihar v. Gopi Kishore Prasadas a show-

cause notice was given seeking a reply to the allegation regarding 

the officer's bad reputation and in regard to certain perverse 

decisions given by him in his judicial functions during the period 

of probation. The termination order stated that certain facts were 

brought to the notice of the Government about his unsatisfactory 

work and conduct and that grave doubts had arisen about his 

integrity which indicated that he was a corrupt and an unreliable 

officer. It was also said that confidential enquiries revealed that 

he was a corrupt officer and that annual confidential reports of his 

superior officer referred to his bad reputation and therefore his 

work during the period of probation was not satisfactory. The 

Constitution Bench of this Court held that it was a clear case of 

stigma and the matter indeed required a full-fledged departmental 

enquiry under Rule 55 of the CCS (CCA) Rules. In Jagdish Mitter 

v. Union of India the use of the words "undesirable to be 

continued" in service was held by the Constitution Bench to 

amount to a stigma. This case was followed in State of U.P. v. 

Madan Mohan Nagar where the order said that the officer had 

"outlived his utility" and such an order was held to amount to a 

stigma. Jagdish Mittere was approved by the seven-Judge Bench 

in Samsher Singh cases on this point. But in Kunwar Arun Kumar 

v. U.P. Hill Electronics Corpn. Ltd. the termination order used the 

word "unsatisfactory" and the same was upheld as it did not 

amount to a stigma. In two cases arising under industrial law, one 

in Chandu Lal v. Pan American World Airways and Kamal Kishore 

Lakshman v. Pan American World Airways Inc.  where the 

termination order used the word "loss of confidence", the said 
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orders were held to contain a stigma and therefore punitive. In 

Jagdish Parsad v. Sachiv, Zila Ganna Committee the termination 

order stated that the officer had concealed certain facts relating to 

his removal from an earlier service on the charge of corruption and 

therefore not suitable for appointment. This was held to amount to 

a stigma. But in Union of India v. R.S. Dhaba where the order 

merely said "found unsuitable", it was held not to amount to a 

stigma. In Allahabad Bank Officers' Assn. v. Allahabad Bank the 

order was one of compulsory retirement and said that a Special 

Committee had unanimously recommended for the officer's 

compulsory retirement, that the Chairman and Managing Director 

agreed with the Committee's views regarding "want of application 

to the Bank's work and lack of potential" and that the officer was 

also found to be not "dependable". This Court after referring to a 

number of the facts of the case and not as an aspersion on his 

reputation but in relation to his work and were to be understood in 

that sense in the setting of the words "want of application" and/or 

"lack of potential". It was observed: 

"Any person reading the letter or the order of compulsory 

retirement would not be led to believe that there was 

something wrong with Appellant 2 as regards his conduct or 

character. They would only indicate that he had ceased to 

be useful to the Bank in his capacity as a Manager." 

Again in High Court of Judicature at Patna v. Pandey Madan 

Mohan Prasad Sinha it was held that termination of a probationer 

on the basis of uncommunicated adverse remarks was valid. 

            * * *                              * * *                     * * * 

41. We shall next take up the second aspect relating to stigma. 

We shall assume that the words used in the impugned order do 

not contain any stigma. We shall then refer to the three other 

letters to which the order makes a reference. In the first letter 

dated 30-4-1996, we do not find anything objectionable. Coming 
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to the next letter, we however find that para (iii) refers to the 

scuffle between the appellant and one P.Chakraborty regarding 

which the appellant made a complaint on 28-5-1996. An Enquiry 

Committee is said to have been appointed and it gave a report. 

The extract from the report of the Committee dated 15-7 -1996 is 

found in the counter of the respondents. The Enquiry 1 Committee 

found the appellant's "behaviour reprehensible" and it confirmed 

that the appellant was "involved in a scuffle and did misdeeds 

like obtaining false signatures", and said that the appellant was 

"guilty of inefficient performance or duty, irregular attendance 

without permission, rude and disorderly behaviour and wilful 

insubordination". Whatever may be said about the other words, 

the words used in connection with the finding of the Enquiry 

Committee about the scuffle and about the appellant obtaining 

false signatures, are, in our opinion, clearly in the nature of a 

stigma. Further, the Enquiry Committee said he must be 

"punished". It did not say that proceedings for disciplinary action 

were to be initiated. Thus on the ground of "stigma" also, the 

impugned order is liable to be set aside. 

            * * *                              * * *                     * * * 

43. As pointed out in Bishan Lal Gupta v. State of Haryana an 

ordinary enquiry by a show-cause might be sufficient for the 

purpose of deciding whether the probationer could be continued, 

but where the findings regarding misconduct are arrived at 

without conducting a regular departmental enquiry, then the 

termination order will be vitiated. The learned Senior Counsel for 

the respondent relied upon Hindustan Paper Corpn. v. Purnendu 

Chakrobarty where it was held that for termination of a "lien", no 

detailed enquiry was necessary and that if that be the position, 

termination of probation stands on a lesser footing. But the case 

turned upon a special rule in that case which specifically provided 

that for "termination of a lien", a regular enquiry was not 
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necessary. That case cannot therefore be of any assistance to the 

respondents.” 

 

32. The judgments relied upon by the respondent/employee principally apply 

to termination of regular employees. 

33. Thus the finding of the 1st Labour Court, West Bengal in the award dated 

28.06.2024 passed in case No.02/2002 under Section 10(1B)(d) of the 

Industrial Disputes Act, 1947, published by the Government of West 

Bengal on 27.08.2024 being not based on proper appreciation of evidence 

and materials on record, is perverse and thus, quashed and set aside. 

34. WPO/82/2025 is allowed. 

35. Connected applications, if any, also stands disposed of. 

36. Urgent certified website copy of this judgment, if applied for, be supplied 

expeditiously after complying with all, necessary legal formalities. 

 
 
 
 

                                   (SHAMPA DUTT (PAUL), J.) 
 
 
 
 

A.Sadhukhan 
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